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DOROTHY I. CLINE

New Mexico's State Constitution - Yesterday and Today
It was November 21,1910. The hands of the clock in the house chamber
of the legislative assembly, Santa Fe, pointed to 11.15 P.M. The last
signature was being affixed to a 16,000-word document hammered out
by a hundred delegates after seven weeks of intense debate. It was the
sixth attempt in sixty years'to produce a constitution that would transform the territory into a state. Delegate Sena arose from his seat, mindful of Democratic votes against the constitution, called for three cheers
for New Mexico, and led the delegates out of the hall singing "Auld
Lang Syne."
.
The following day Governor W. J. Mills, Republican, the last Territorial Governor, declared the constitution a "most excellent document,
fair and well balanced, and superior to a majority of the new states."
. Harvey B. Fergusson, leader of the Democratic minority, thought otherwise. It was "wholly reactionary"; the "vital safeguards of the people
were left out"; the c'Onvention feared the people because it was controlled by the "big bosses and special interests"-cattle, sheep, coal,
land grant, corporation and railroad interests. The one unexpected
sign of progressiveness, he insisted, was granting women the right to
vote in school district elections and to hold school offices.
Whatever the partisans had to say about the document, and it was
the subject of bitter party wrangling, the final product mirrored the
conditions and attitudes of the closing days of the nineteenth century
and the Indian Summer of the territory's frontier era. Strong governors
were suspect, not so much because of the reputations of the royal
governors in the colonies, but because New Mexicans were irate with
territorial governors who, for the most part, were alien to the Southwest
and unaware of the history, customs, and interests of Nuevo Mexico.
Dorothy I;, Cline, Assistant Professor of Government at UNM, has lived
in Albuquerque since 1946. She has published articles on problems of New
Mexico state government in the National Municipal Review and for the
University's Division of Government Research.
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Democracy meant government by the people which equalled, they believed, the direct election of executive officials. The establishment of
offices, boards and commissions, independent of the governor and
responsible to the voters or the legislature would prevent any governor
from becoming too powerful or corrupting his party or the people.
Short terms served three useful purposes: they guaranteed the rotation
of public offices; kept officials accountable to the voters; increased the
parties' campaign funds. Popular sentiment, shaped by muckracking
exposes, legislative scandals and the nefarious activities of political
bosses, favored strict limitations on all branches of government.
The convention delegates, however, were g<6nuinely impressed with
the territorial system of government, except for the appointive offices.
It did not occur to them to discard any of the forty-one offices- or sixteen
boards and commissions governing thB territory, or to modify the basic
arrangements. Any distinction between constitution and statutory law
was not sufficiently important to be discussed. By substituting elective
officials for the appointive ones; legalizing existing offices, boards, commissions and institutions; satisfying special pressures by creating less
than six new offices, the delegates believed they had drafted a document
acceptable to voters and party leaders. Thtis, the major outlines of the
1910 constitution were fixed: a long ballot with eleven elective officials;
a plural-headed executive; limitations on officials, departments and
agencies; detailed provisions setting the course for the conduct of state
affairs.
The convention delegates (71 Republicans, 28 Democrats, and one
Socialist voting with the latter) blocked the efforts of the Democratic
minority to incorporate the initiative, strengthen the powers of the
corporation commission, provide for a ~on-p~rtisan judiciary, lower the
salaries of executive officials, liberalize the referendum, include employer's liability and corrupt practices legislation, devise a more flexible
amending process, and afford greater protection to the public lands.
Overwhelmed by the powerful Republican organization, the Democrats
retaliated by disavowing the entire constitution. Harvey B. Fergusson
sounded the battle cry for rejection of the proposed constitution at the
polls January 12, 1911. The voters, however, managed to have their
cake and eat it. They accepted the constitution, gained statehood, and
in the November 7, 19 11 election, sent Fergusson to Congress and five
Democratic executive officials to Santa Fe, including the Governor.
Prodded by Congress, they also approved the first amendment
D
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to the new constitution-more workable provisions for amending the
constitution.1
The process of amending the constitution proved to be very workable. Forty measures have been tacked on to the original creation since
1911. Seventeen of "the document's twenty-five articles have been revised. Significant changes have been written into sections dealing with
the executive and judicial departments, and with educatiori, taxation,
and revenue. Successive legislatures have meddled frequently with the
legislative department, governed by Article IV; "having referred twentythree amendments to the voters, half of which have been approved. 2
From one to eleven amendments have been included on the ballot in
fourteen regular and eleven special elections since 1911. The constitution, amended 1955, totals some 22,400 words. The amendments are
longer than the original constitution of the United States.
Experiences of the last forty-seven years indicate that the piecemeal
process of revising the constitution has failed to keep pace with
twentieth century developments, to eliminate statutory and o~olete
details, and to remove from constitutional straitjackets the three
branches of government, agencies, and institutions. Some sections,
moreover, can only be amended by a convention.
New Mexico a generation after the tum of the century was predominately rural. The economy rested chiefly on cattle, sheep, and agricultural products, with coal, gold, copper and silver mining offering
secondary benefi~. Approximately 4,755 persons were employed in 313
manufacturing establishments. Eighty-five per cent of the 327,310
inhabitants lived outside incorporated areas in twenty-six counties.
Albuquerque, the largest of the state's ten cities, had a population of
11,1:i1. Social, political and economic activities revolved around small,
remote, widely scattered, largely Spanish-speaking villages and towns.
1. I am indebted to Robert E. Dewhurst, Reginald John Eyre and Erna Fergusson for
valuable information about the convention. See: Harvey B. Ft:cgusson and the New
Mexico Constitution, an Honor's paper for the Department of Government, University
of New Mexico, by Robert E. Dewhurst, July 29, 1951; and The Origin of Independent
Offices and Agencies in the State of New Mexico," thesis subniitted in partial fulfillment
for the Degree of Master of Arts in Government, University of New Mexico, by Reginald
John Eyre, 1956. The correspondence of Harvey B. Fergusson for this period was made
available to the writer by Miss Fergusson.
2. Frederick C. Irion and Inez B. Gill, Proposed Constitutional Amendments Since
Statehood, Santa Fe: New Mexico Legisl3itive Council Service. September,ZI, 1954; revised by Clay Buchanan, October, 1956.tThe November 1958 ballot will include five
amendments, one of which affects Art. IV.
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Boards of county
commissioners,
sheriffs,
arid
justices of the peace
carri~d the burdens of local government. The automobile was moving
slowly into the territory. The last official act of Alpheus A. Keen, Commissioner of Public Lands, was an inspection trip March, 1907, by rail
to Torrance, then by automobile to Roswell in the first mail delivery
by automobile in the state. New Mexico was isolated culturally, socially,
and politically from the rest of the nation.
Striking and profound changes have occurred in New Mexico since
those days. ,The most dynamic force-urbanization-has swept across
the state, engulfing villages, counties, school districts, voting precincts,
and state agencies. English has become the official language. Federallyfinanced installations, programs, services, and projects cover the state.
The continuation and expansion of some two dozen agencies-health,
welfare, Indian education, wildlife, highways-depend upon Congressional appropriations. New state agencies are being launched to
assist youth, industry, economic development, institutions of higher
learning, safety, professions, and occupations. Many old-time customs
and traditions have given way to the pressures exerted by newcomers.
Enterprises associated with oil, gas, potash, uranium, and the tourists
have shifted the economics and politics of the state. Cities have direct
ties with Washington as well as Santa Fe. Fifteen of the'state's largest
cities are governed by the city manager plan which was two years old
when the constitutional convention convened. A metropolitan area,
the first in the state, has swallowed up Bernalillo County.
The 1910 constitution was not a product of this environment.
The actions of all the state's executive officials and many of its
agencies are unduly restrained by a maze of detailed provisions included
in the original constitution. The constitution, amended, specifies the
length of special and general sessions; lists the officers of the house and
senate; names state institutions; prescribes the powers, regulations, and
organizational structure of the corporation commission, state board of
education, and the highway commission; specifies the jurisdiction and
duties of the probate and district courts; provides for the adoption of
uniform textbooks for the public schools once in every six years; declares that a day's work is eight hours; permits the state to borrow
$200,000 to meet deficiencies; prohibits school districts from borrowing
money except for erecting and furnishing school buildings or purchasing school grounds; stipulates that large tracts of land cannot be assessed
at a lower rate than small tracts; sets a twelve-mill property tax on cities,
towns and villages; lists thirty-one types of cases for which there can be
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no special legislation; strips the governor in many cases 'of his removal
powers.
The ~ompensationof state legislators illustrates the futility of writing
statutory law into a state constitution. The convention delegates de~
cided that $5 a day and expenses of ten cents a mile for one round trip
to the Capitol were sufficient. Thirteen years later the first amend1l1ent
providing for a salary increase was submitted to the voters. After eighteen years, the salary was fixed at $10 a day. The standard of living continued to rise, and attempts to pass another amendment were resumed
in six years. The salary was adjusted to $2.0 after three elections extending over ten years. In other words, seven amendments were submitted
to the voters in twenty-eight years, and forty-five years after the constitution became effective, legislators benefited by a $15 salary increase
while travel remained unchanged. The solution of today's problem by
piecemeal amendment brings forth tomorrow's headache.
The original constitution was encumbered with innumerable provisions that are now obsol€te. The salaries for executives could not be
changed until 192.2.; women could hold the office of Notary Public; a
legislator could not lawfully use a railroad pass; statutes had. to be
printed in English and Spanish until 1932.; instruction must be offered
in English and Spanish in teacher-training institutions. Twenty-two
sections of one article were devoted exclusively to territorial affairs.
Some sections of the constitution have proved to be unworkable.
Repeated efforts, for example, to legalize voting by absentee ballots
have failed. Absentee ballot laws have been enacted since 1917 by five
legislatures; seven amendments have been referred to the voters~ Although ratified by three-fourths of the electors in the state, -no amendment has received a two-thirds affirmative vote in every county. These
rigid voting requirements can only be changed by constitutional
convention.
There are two methods of revising New Mexico's state constitution
other than by piecemeal amendment. The constitution, of course,
authorized the calling of a constitutional convention by an affirmative
vote oftwo-thirds of the members of the house and senate and ratification of the proposal by a majority of the voters at the next general
election. The convention device is the oldest and most commonly
accepted method of revamping a state constitution. The idea of creating
a constitutional commission by the legislature and/or the governor has
been meeting with increased favor in the last few years, having been
employed by seventeen states. The main purpose of a commission is to
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conduct research, analyze all or parts of the constitution, and submit
proposals to the legislature for action. The precise nature of its activities
depends upon its assignments, budget, and length of life. While the
types of commissions established in recent years have had relatively
little success in securing adoptions of their proposals, some commissions
have paved the way for revision by a convention. A plan could be drawn
up in New Mexico that would take into consideration the weaknesses
and strengths of the commission and the experiences of other states.
The odds seem to be against the calling of a convention in New
Mexico in the near future. The reasons are essentially political. Many
groups are satisfied with the positions they have attained under the
present system, and the uncertainty of change represents a grave risk.
The status of some party leaders and political factions would be
~reatened. The hazards of upsetting the balance of power among
competing groups and among different sections of the state are formidable barriers against the adoption of a convention resolution by the
legislature. The commission s}'9tem is advantageous for two important
reasons. There is no compulsion to offer a complete, single package
document since separate proposals on controversial issues can be submitted at different times over a period of, say, ten years. The commission, furthermore, generates public interest in constitutional subjects
because there are ample opportunities for civic leaders and organizations
to participate in research, committee hearings, and deliberations.
A principal stumbling block to constitutional reform in New Mexico,
as elsewhere, is the apathy of the great mass of voters and those who
customarily crystallize public opinion. It seems unlikely, moreover, that
either the commission or convention method could be pursued without
the formation of a powerful coalition that would checkmate an opposition movement and conduct a campaign for a modernized constitution.
The balance of power at present rests with those who have everything
to gain and little to lose by resorting to the piecemeal method of revising
the 1910 constitution.

https://digitalrepository.unm.edu/nmq/vol27/iss4/4

6

